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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
ROBERT DALE STRALEY, 
Defendant/Appellant. 
BRIEF OF APPELLEE 
Case No. 970447-CA 
NATURE OF APPEAL AND BASIS OF JURISDICTION 
Defendant appeals from the trial court's denial of his motion for relief from 
judgment, i.e., the revocation of his probation and imposition of prison sentences 
for two second-degree felony convictions for sex abuse of a child. This Court has 
jurisdiction under Utah Code Ann. § 78-2a-3(e) (1996). 
ISSUES ON APPEAL AND STANDARDS OF REVIEW 
1. Was the trial court mandated to deny defendant's motion for relief 
from judgment because it was untimely or barred as a successive post-trial motion 
under Arnica Mut. Ins. Co. v. Schettler, 768 P.2d 950, 969-70 (Utah App. 1989). 
2. Are defendant's claims barred pursuant to Cerrish v. Barnes, 844 P.2d 
315, 319 (Utah 1992), because he could and should have raised them on direct 
appeal, failed to do so, and has not claimed extraordinary circumstances for the 
failure. 
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RELEVANT PROVISIONS 
Any relevant statutes or rules will be cited in the text. 
STATEMENT OF THE CASE 
On September 1, 1993, the trial court sentenced defendant to two concurrent 
one-to-fifteen year sentences in exchange for guilty pleas to two counts of sexual 
abuse of a child, second-degree felonies, in violation of Utah Code Ann. § 76-5-
404.1 (1995) (R. 14-15). The court stayed the prison sentences and imposed 
probation {id.). Less than three years later, however, the trial court revoked 
probation and imposed the prison sentences due to defendant's failure to comply 
with the agreement (R. 56). 
Defendant did not file a direct appeal from the probation revocation. 
However, he filed a petition for post-conviction relief, which alleged that he had not 
knowingly and voluntarily waived his right to counsel in the probation revocation 
hearing (R. 59-60).] Though defendant appealed from this order, this Court 
dismissed for lack of jurisdiction because the notice of appeal was not timely filed. 
1
 This citation is to the trial court's order denying the petition. The 
record does not include a copy of the petition itself, which was filed under a 
different case number, i.e., 960700280 (R. 59). Defendant only called up the 
criminal case record. The order denying the post-conviction petition is included in 
that record. In the order, the trial court states that it reviewed tapes from hearings 
on January 8, 1996 and January 22, 1996 (R. 59; attached as Addendum A). These 
were the dates of defendant's probation revocation proceedings (R. 55). 
Consequently, it can be inferred that defendant's petition challenged the waiver of 
counsel at his probation revocation proceeding. 
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(Straley v. State, Case No. 960641-CA (Utah App. Jan. 16, 1997) (unpublished 
memorandum decision; attached as Addendum B). 
On June 10, 1997, defendant filed this motion for relief of judgment in his 
criminal cases, alleging again that he did not knowingly and voluntarily waive his 
right to counsel at the revocation hearing (R. 71-76). The trial court denied the 
motion on June 12 (R. 81; attached as Addendum C).2 
SUMMARY OF THE ARGUMENT 
Untimely and Successive Motion. Defendant filed his motion more than a 
year and a half after revocation. This time was outside of the three-month deadline 
for motions based on fraud and also unreasonable under the circumstances. 
Because defendant's motion followed a post-conviction petition raising the same 
issues, which the trial court had previously denied, the motion also was successive 
and, therefore, improper. 
Barred due to Failure to Pursue a Direct Appeal. Defendant did not directly 
appeal his probation revocation. Because rule 60(b) motions are not properly 
substitutes for appeal, the motion was correctly denied. 
2
 On June 11, 1997, defendant filed a motion to correct sentence under 
rule 22(e), Utah Rules of Criminal Procedure, repeating the claims made in the relief 
from judgment motion filed the day before. The trial court has not entered a 
separate ruling regarding that document. 
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ARGUMENT 
I. DEFENDANT'S MOTION FOR RELIEF FROM 
JUDGMENT WAS UNTIMELY FILED AND THE TRIAL 
COURT WAS REQUIRED TO DENY IT; 
CONSEQUENTLY, THE DENIAL WAS PROPER. 
A. The motion was untimely. 
The judgment from which defendant requested relief on June 10, 1997 was 
the revocation of his probation, which happened on January 22, 1996, almost a 
year and a half earlier. This time span far exceeds that permissible under rule 60(b), 
Utah Rules of Civil Procedure, the purported basis for the motion. That rule has a 
general three-month cut-off for "mistake, inadvertence, surprise ... excusable neglec 
... newly discovered evidence ... [or] fraud." Utah R. Civ. P. 60(b) (1998). 
Defendant claims fraud as one potential basis for his motion. Applying the plain 
language of the rule to the face of the motion, the motion is untimely to the extent it 
rests on fraud as an allegation. Because of this untimely filing, the trial court was 
required to deny it. Arnica Mut. Ins. Co. v. Schettler, 768 P.2d 950, 969 (Utah App. 
1989) ("When such an untimely motion is made, t.^e trial court's only alternative is 
to deny the motion."); see also Burgers v. Maiben, 652 P.2d 1320, 1321 (Utah 
1982) {per curiam). 
Defendant, however, he also claims that he is entitled to relief under the 
catch-all ground of rule 60(b)(6), "any other reason justifying relief from the 
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operation of the judgment" (R. 73).3 This reliance is misplaced, however. 
Regardless of the merits, rule 60(b) provides a general cut-off, requiring filing of a 
motion within a reasonable time. Under the circumstances, a year and a half is not 
a reasonable time to wait before filing his motion. Defendant knew of the alleged 
error in the revocation hearing. He had previously filed a post-conviction petition 
against it and prosecuted that petition to appeal before this court, albeit 
unsuccessfully. 
B. The motion was properly denied as a 
successive post-trial motion. 
Though this is the first "motion for relief from judgment" that defendant has 
filed, it is not the first time he has filed a post-trial pleading claiming that his waiver 
of counsel was involuntary. As discussed in the Statement of the Case, defendant 
filed a petition for post-conviction relief on precisely this issue. The trial court 
denied it as without merit, (R. 59), and this Court dismissed defendant's appeal 
because the notice of appeal was not filed within 30 days (addendum B). 
This motion, consequently, is successive, and should be barred. Arnica Mut. 
Ins. Co., 768 P.2d at 969 ("successive post-judgment motions ... unjustifiably 
prolong the 'life of a lawsuit' ... and should be dismissed.") (quoting Sears v. Sears, 
422 N.E.2d 610, 612 (III. 1981). A similar doctrine exists in post-conviction matters 
3
 Defendant mistakenly refers to this clause as rule 60(b)(7). 
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and also bars successive petitions. Gardner v. Holden, 888 P.2d 608, 613 (Utah 
1994). Regardless of the title of the pleading, i.e., post-conviction petition or 
motion for relief from judgment, the "successiveness" doctrine exists for sound 
policy reasons that compel its application here, where the two successive 
documents are mixed, a petition and a motion. 
There must be finality, a time when the case in the trial 
court is really over and the loser must appeal or give up. 
Successive post-judgment motions interfere with that 
policy. And justice is not served by permitting the losing 
party to string out his attack on a judgment over a period 
of months, one argument at a time, or to make the first 
motion a rehearsal for the real thing the next month. 
Arnica Mut. Ins. Co., at 969. This policy exists in many forms in the law, with the 
successiveness doctrine being only one facet. Defendant's attempted relitigation 
also conflicts with the "law of the case" doctrine, whose very purpose is to "avoid 
the delays and the difficulties involved in repetitious contentions and rulings upon 
the same proposition in the same case." Id.; see also Richardson v. Grand Central 
Corp., 572 P.2d 395, 397 (Utah 1977).4 
4
 The problems with defendant's attempted relitigation also implicates 
collateral estoppel concerns though "law of the case" might be the more appropriate 
category because the case is still in the original court. 
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II. DEFENDANT'S CLAIMS, WHICH ARE OF A POST-
CONVICTION NATURE, SHOULD BE BARRED 
BECAUSE DEFENDANT COULD HAVE AND SHOULD 
HAVE RAISED THEM ON DIRECT APPEAL. 
Defendant did not directly appeal the revocation of his probation. Under 
Gerrish v. Barnes, 844 P.2d 315, 319 (Utah 1992), this error is fatal to his claim. 
Post-conviction petitions are not a substitute for appeal and neither are motions for 
relief from judgment. Charles Alan Wright, Arthur K. Miller & Mary Kay Kane, 
Federal Practice & Procedure 2nd § 2851 (1995); see also Latham v. Wells Fargo 
Bank, N.A., 987 F.2d 1199, 1201 (5,h Cir. 1993). Therefore, denial of defendant's 
motion was mandated. 
CONCLUSION 
The trial court's order denying the motion for relief from judgment should be 
affirmed. 
RESPECTFULLY SUBMITTED THIS C— April 1998. 
JAN GRAHAM 
UTAH ATTORNEY GENERAL 1
 '/ -' fr 
JAMES H. BEADLES 
Assistant Attorney General 
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CERTIFICATE OF MAILING 
On _C7_ April 1998, I mailed, by U.S. Mail, postage prepaid, a copy of this 
BRIEF OF APPELLEE to: 
ROBERT DALE STRALEY 
Utah State Prison 
P.O. Box 250 
Draper, Utah 84020 
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ADDENDA 
ADDENDUM A 
IN THE SEVENTH JUDICIAL DISTRICT COURT 
CARBON COUNTY, STATE OF UTAH 
ROBERT DALE STRALEY, 
Petitioner, 
vs. 
HANK GALETKA, Warden, : 
Respondent. 
: ORDER 
Case No. 960700280 
Underlying Cases Nos. 931700127 
and 931700103 
Defendant herein has filed a Petition for Extraordinary Relief 
and Motions for: (1) Appointment of Counsel, and (2) Preparation of 
Transcripts and Administrative Records and Affidavits of 
Impecuniosity for this case and the underlying Cases Nos. 931700127 
FS and 931700103 FS. The Court having reviewed Mr. Straley's 
requests hereby orders the Clerk of the Court to provide Mr. 
Straley a copy of the audio tape for the 8th of January, 1996 and 
copies of the video tape for the 22nd of January, 1996. In the 
event that the Defendant requests a transcript be made an 
additional showing of the need for same must be made to justify the 
additional expense required and the Court declines to order a 
transcript at this time. (See State vs. Jaimez 817 P. 2d 822 (Utah 
1991). 
Appointment of counsel for Petitions of Extraordinary Relief 
are not required under Section 77-32-1, 77-32-3 and Cummins, et. al 
vs. Utah Department of Corrections, et. al, Unpublished Decision 
00059 
2 
Court of Appeals, Case No. 930739-CA. The same is therefore 
denied. 
The Court has reviewed the above tapes and finds that 
Defendant was advised of his right to counsel and finds that he 
clearly and unambiguously waived same and based upon said review 
declines to order a hearing herein and instead denies the Petition 
for Extraordinary Relief as being without merit and frivolous 
pursuant to Rule 65B(b)(5). 
To the extent that similar Petitions and/or pleadings have 
been filed in the underlying cases nos. 931700127 and 931700103 the 
same findings are also justified and the same order confirmed in 
those cases. ^wi /? 
DATED this / ^ day of y ^ f e ^ ^ ^ ^ 1996. 
BR17CE K. HALLIDAY 
District Court Judge 
00060 
ADDENDUM B 
FILED 
JAN 1 6 1997 
IN THE UTAH COURT OF APPEALS COURT OF APPEALS 
ooOoo 
Robert Dale Straley, 
Petitioner and Appellant, 
v. 
Hank Galetka, Warden, 
Respondent. 
MEMORANDUM DECISION 
(Not For Official Publication) 
Case No. 960641-CA 
F I L E D 
(January 16, 1997) 
Seventh District, Price Department 
The Honorable Bruce K. Halliday 
Attorneys: Robert D. Straley, Farmington, Appellant Pro Se 
Before Judges Bench, Billings, and Jackson. 
PER CURIAM: 
Petitioner seeks review of the trial court's August 13, 1996 
order finding his petition for extraordinary relief to be 
frivolous. On August 23, 1996, petitioner filed a motion to 
amend his petition, which purports to be pursuant to Utah R. Civ. 
P. 52(b). Petitioner then filed a notice of appeal on September 
13, 1996, 31 days after entry of the judgment. 
Rule 4(a), Utah R. App. P., requires that a notice of appeal 
be filed within 3 0 days of entry of the order sought to be 
appealed. Compliance with Rule 4(a) is mandatory, and this court 
has no discretion to consider an untimely appeal. State v. 
Palmer, 777 P.2d 521, 522 (Utah App. 1989). Petitioner's notice 
of appeal is not timely from the August 13 order. 
However, if defendant's post-judgment motion to amend was in 
fact a Rule 52(b) motion, then the time for appeal runs from the 
date of entry of the trial court's order denying the motion, and 
a previously filed notice of appeal is of no effect. Utah R. 
App. P. 4(b). In DeBry v. Fidelity Nat'1 Title Ins. Co., 828 
P.2d 520, 522-23 (Utah App. 1992), this court held that "a motion 
filed within ten days of the entry of judgment that questions the 
correctness of the court's findings and conclusions is properly 
treated as a post-judgment motion under either Rules 52(b) or 
59(e) [Utah Rules of Civil Procedure]." Defendant's post-
judgment motion does not question the correctness of the court's 
previous order, but is simply a request for permission to file an 
amended petition. The "amended" petition does not significantly 
change either the claim made or the manner in which it is made. 
Petitioner's motion was not a motion within Utah R. App. P. 4(b), 
and it did not toll the time for taking an appeal.1 
Therefore, the appeal is dismissed for lack of appellate 
jurisdiction. 
rRussell W. Bench, ^ Jud^ e *" 
J^udith M. Billings, Judge 
%&s%&0*u~0' 
1. In any event, the trial court denied the motion by order 
entered on November 1, 1996 and, despite petitioner's claim that 
he filed a new notice of appeal, the trial court record does not 
contain such a document. 
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ADDENDUM C 
FILED 
-JN i 2 m 
SEVENTH DISTRICT 
I COURT/CARBON 
IN THE SEVENTH JUDICIAL DISTRICT COURT 
CARBON COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
ROBERT DALE STRALEY, 
Defendant. 
RULING ON DEFENDANT'S 
MOTION FOR RELIEF FROM 
JUDGMENT 
Criminal Nos . 93170012 7-/" 
931700103 
Defendant has filed a Motion for Relief from Judgment. The 
State has responded thereto and the Defendant has filed a Notice to 
Submit for Decision. The Court, n a v m g reviewed the pleadings 
herein and tne proceedings giving rise to the action taken by the 
Court, finds Defendant voluntarily waived his right to counsel and 
there is no good cause for the relief sought by the Defendant 
herein and therefore denies his Motion and confirms the sentence 
herein. "r7r<S/^  
DATED this / / day of June, 1997. 
00081 
